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I. IDENTITY OF PETITIONER 

Randy Ross, appellant below and petitioner here, seeks 

review of the Court of Appeals decision cited in Section II. 

II. COURT OF APPEALS DECISION 

Petitioner seeks review of the Court of Appeals decision 

In re the Detention of Randy Ross, No. 85652-9-I, slip opinion 

filed April 29, 2024. Appendix 1. 

III. ISSUES PRESENTED FOR REVIEW 

Does RCW 71.09.060(2) grant the right to have a jury 

decide whether Petitioner committed the sexually violent acts 

charged because "all constitutional rights available to 

defendants at criminal trials, other than the right not to be tried 

while incompetent, shall apply"? 

Does the statute permit the indefinite detention of the 

most vulnerable respondents -those who cannot understand the 

proceedings against them or assist counsel-without the 

opportunity for a jury to determine if they committed the 

predicate sexually violent acts where every other respondent 
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subject to commitment under RCW 71.09 has had the predicate 

offense adjudicated in the criminal justice system? 

Does the use of the word "court" in RCW 71.09.060(2) -­

as opposed to "court or jury" in RCW 71.09.060(1 )-- override 

the express grant of "all constitutional rights" where the right to 

a jury is not specifically excluded? 

Do the statutory findings on the impact of Petitioner's 

incompetency preclude the right to a jury? 

Does due process require the right to a jury trial in this 

case? 

IV. INTRODUCTION 

In RCW 71.09.060(2), the Legislature created a unique 

proceeding for a unique group of respondents who, like Mr. 

Ross, were incompetent to stand trial on the predicate sexually 

violent offense. The statute's core purpose is to require the 

State to prove the predicate sexually violent offense beyond a 

reasonable doubt at a hearing that provides all constitutional 
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criminal trial rights. 1 This statute protects incompetent 

respondents like Mr. Ross from a massive curtailment of liberty 

based on conduct that has never been tested in the crucible of 

the courts. 

The State seeks to indefinitely commit Randy Ross as a 

sexually violent predator. But, unlike all other respondents, Mr. 

Ross has never been convicted of or found to have committed a 

sexually violent offense. 2 He was charged with such offenses 

1See In re the Detention of Stout, 159 Wn.2d 357, 376, 150 P.3d 
86 (2007) ("An incompetent SVP detainee has not yet stood 
trial for the underlying criminal offense that predicates the SVP 
petition against him . . .  the incompetent detainee has not yet 
been afforded an opportunity to exercise his criminal trial 
rights. It is rational, then to allow him or her to do so at the 
SVP commitment proceeding . . . .  "). 

2The State may only file an SVP petition against someone who 
falls within one of the five classes of persons who have been 
charged with or convicted of sexually violent offenses. RCW 
71.09.030(l)(a)-(e). The persons described in (a), (b) and (e) 
have all been convicted of a sexually violent offense. (Juvenile 
adjudications are considered convictions. In re Detention of 
Anderson, 185 Wn.2d 79, 86, 368 P.3d 162 (2016)). 
Subsection ( d) applies to persons found not guilty by reason of 
insanity and, thus, were found to have committed the charged 
offense. RCW 10.77.040; WPIC 20.03 Insanity -Order of 
Consideration. Subsection ( c) only applies to persons, like Mr. 

9 



in 2015 and 2022 and found incompetent to be prosecuted. As 

a result, the charges were dismissed and never adjudicated. 

After the 2022 charge was dismissed, the State filed a 

sexually violent predator petition against Mr. Ross. In this 

situation, prior to the commitment trial, the State must prove 

beyond a reasonable doubt that Mr. Ross committed the acts 

charged in the 2022 information in the proceeding prescribed in 

RCW 71.09.060(2). Appendix 2. The statute directs "the 

court" to hold a hearing and hear evidence on this issue. The 

procedure and scope of the rights at this hearing are clearly 

stated. 

The hearing on this issue must comply with all the 
procedures specified in this section. In addition, the rules 
of evidence applicable in criminal cases shall apply, and 
all constitutional rights available to defendants in 
criminal trials, other than the right not to be tried while 
incompetent, shall apply. 

Ross, who were charged with a sexually violent offense but 
found incompetent to stand trial. 

10 



(Emphasis added.) RCW 71.09.060(2).3 Appendix 2. This 

clear, mandatory grant of all constitutional criminal trial rights 

(with only one exception) guarantees Mr. Ross the right to have 

a jury decide beyond a reasonable doubt whether he committed 

the predicate sexually violent acts charged in the 2022 

information. This core issue is one juries routinely decide in 

our justice system. 

V. STATEMENT OF THE CASE 

In 2015, Mr. Ross was charged with three sexually 

violent offenses alleged to have occurred between July 2011 

and July 2014. CP 64-72. Mr. Ross was found incompetent 

and not restorable, the charges were dismissed, and Mr. Ross 

was committed to Western State Hospital (WSH) on February 

10, 2016. CP 22-25, 54. The State did not file a sexually 

violent predator petition when Mr. Ross was released from 

WSH in September 2016. 

3 Both the Washington and federal constitutions guarantee a 
defendant the right to a jury at a criminal trial. Art. 1, sec. 21 
and 22. U.S. Const. Amend. 6. 

1 1  



On November 29, 2022, Mr. Ross was charged with 

Attempted Child Molestation, First Degree alleged to have 

occurred on August 7, 2022. CP 2, 49. A competency 

evaluation was ordered. The evaluator found Mr. Ross to be 

incompetent and not restorable. CP 50-62. The court adopted 

these findings and dismissed the charge on June 8, 2023. CP 

48-49. 

That same day, the State filed a petition to commit Mr. 

Ross as a sexually violent predator pursuant to RCW 

71.09.030(l)(c).4 The parties agreed to a date for the RCW 

71.09.060(2) trial. Appendix 4.5 Mr. Ross demanded a jury 

trial. CP 82-88. The trial judge denied the motion, reading the 

statute to designate the judge as the sole trier of fact to decide 

4The trial court made a preliminary finding that probable cause 
exists to believe Mr. Ross is a sexually violent predator. RCW 
71.09.040(2). Mr. Ross was then transferred to the Special 
Commitment Center on McNeil Island and will be detained 
there until trial. RCW 71.09.040(4). 

5The trial was continued to June 3, 2024. Appendix 5. The 
parties are conducting discovery and preparing for trial. 
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beyond a reasonable doubt whether Mr. Ross committed the 

predicate sexually violent offense. CP 94-95. The Court of 

Appeals granted Mr. Ross's motion for discretionary review but 

affirmed the trial judge. Mr. Ross seeks review in this Court. 

VI. ARGUMENT 

A. The Court of Appeals decision conflicts with 
decisions of this Court and the Court of Appeals 
on statutory construction. RAP 13.4(b)(l), (2). 
Specifically, the decision renders superfluous the 
plain statutory language, fails to apply the rule on 
exceptions and strictly construe the statute, 
undermines the legislative intent, and violates due 
process. 

Statutory interpretation is a question of law reviewed de 

novo. In re Detention of Williams, 147 Wash.2d 476, 486, 55 

P.3d 597 (2002). 

1. The Court of Appeals erroneously carved out the 
right to a jury from the scope of rights available at 
the hearing. 

The Court of Appeals erroneously held that the right to a 

jury is not available at the hearing where "all constitutional 

rights available to defendants at criminal trials, other than the 

13 



right not to be tried while incompetent, shall apply." RCW 

71.09.060(2). Appendix 2. The Court did not address the 

meaning of this clear, mandatory language -except to say that 

the phrase does not include the right to a jury. 6 Instead, the 

Court characterized RCW 71.09.060(2) as a "preliminary 

hearing" on a "specific evidentiary issue" comparable to a 

motion to dismiss under CrR 8.3( c) or to admit evidence under 

ER 404(b ). Slip op. at 11. From this framework, Court 

concluded the following. 

Because juries do not determine motions to dismiss or 
motions to exclude certain evidence and thus such 
hearings do not involve a "constitutional right 
available to defendants at criminal trials," the 
preliminary hearing in RCW 71.09.060(2) likewise 
does not implicate the constitutional right to a jury 
determination. 

This reading of the statute renders superfluous key statutory 

language, conflicts with decisions of this Court and the Court of 

appeals on the rule on exceptions, fails to give effect to the 

6The Court spent the bulk of its opinion discussing the language 
and role of "the court" in RCW 71.09.060(1) and (2) vis-a-vis a 
jury. Those arguments are discussed below. 
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intent of the Legislature and fails to strictly construe the statute. 

The Legislature clearly and specifically delineated the 

scope of the rights at the hearing provided in RCW 

71.09.060(2): all constitutional rights available to defendants 

at criminal trials, other than the right not to be tried while 

incompetent, shall apply. By carving out the right to a jury, 

the Court of Appeals decision renders superfluous the words 

"all," "trials" and "shall apply" and conflicts with appellate 

decisions on this point. 7 

To carve out the jury right from "all constitutional rights 

available . . .  at criminal trials" the court disregarded the 

descriptor "all," the single exception (the right not to be tried 

while incompetent), the rights granted are "trial" rights (rather 

than those in preliminary hearings), and the mandatory directive 

"shall apply." This is not a reasonable reading of the plain 

7 "Statutes must be interpreted and construed so that all the 
language used is given effect, with no portion rendered 
meaningless or superfluous." Whatcom Cy. V. City of 
Bellingham, 128 Wn.2d 537, 546, 909 P.2d 1303 (1996). 
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language. Excluding the right to a jury undermines the clear 

legislative intent to create a process where incompetent 

individuals are provided the opportunity to exercise all their 

constitutional trial rights to challenge the sexually violent acts 

charged. See In re the Detention of Stout, supra. This process 

provides an "additional safeguard" designed to "protect 

incompetent individuals." In re Detention of Greenwood, 130 

Wn.App. 277, 285, 122 P.3d 747 (2005). 

Assuming for the sake of argument that the hearing in 

RCW 71.09.060(2) is a preliminary evidentiary hearing (in so 

far as it occurs prior to the civil commitment trial), the 

Legislature clearly stated that all criminal trial rights shall 

apply at the hearing on the issue of whether the person did 

commit the acts or acts charged. RCW 71.09.060(2). This grant 

of rights does not turn on whether the proceeding is 

characterized as a trial versus a hearing, a preliminary 

16 



determination of facts8 versus the ultimate question of 

commitment, or civil versus criminal.9 

The Court of Appeals' decision also conflicts with 

appellate decisions on the rule on exceptions. When the 

Legislature includes one exception, but not others, the courts 

presume that any omissions were intended. State v. Taylor, 97 

Wn.2d 724, 728, 649 P.2d 633 (1982); In re PRP of Acron, 122 

Wn.App. 886, 890, 95 P.3d 1272 (2004); Khandelwal v. Seattle 

8Moreover, the issue at this hearing--whether Mr. Ross 
committed the acts charged in the 2022 information-- is not 
comparable to the pretrial hearings listed by the Court of 
Appeals. This issue is akin to the ultimate issue at a criminal 
trial -whether the defendant committed the crime charged in the 
information-where the defendant has the right to a jury. Also, 
preliminary hearings at criminal trials do involve constitutional 
criminal trial rights -the rights against self-incrimination, to be 
present, to counsel, and others. 

9The civil nature ofRCW 71.09 is also not dispositive. RCW 
71.09 is civil, not criminal or punitive. In re Detention of 
Young, 122 Wash.2d 1, 18-25, 857 P.2d 989 (1993). Yet, the 
Legislature chose to provide jury trials at various stages of the 
commitment process in RCW 71.09, even though the verdicts 
do not result in punishment. Civil commitment, while not 
punishment, involves a massive curtailment of liberty. 

17 



Municipal Court, 6 Wn.App. 233, 332, 431 P.3d 506 (2018).10 

The Legislature allowed only a single exception to the grant of 

all constitutional criminal trial rights -the one necessary to 

allow the matter to proceed --the right not to be tried while 

incompetent. 1 1  There are no other exceptions. The Court of 

Appeals disregards the inherent contradiction in asserting the 

Legislature conferred all constitutional criminal trial rights, 

expressly excluded one fundamental right (not to be tried while 

incompetent), and silently implied the exclusion of another 

fundament right (to a jury). This seems even more unlikely if, 

as the court asserts, the Legislature intended only a judge to 

decide the sole question at the hearing --whether Mr. Ross 

committed the acts charged. 

10 The Court of Appeals claims that, absent an ambiguity, the 
Court will not resort to any rules of statutory construction. Slip 
op. at 4. However, the rule on exceptions was applied in 
Taylor, Acron and Khandelwal to the unambiguous statute or 
court rule at issue. 

11 Also, since the statute only applies to incompetent persons, 
that one exception is surplusage unless it is the only exception. 

18 



The Court of Appeals also failed to strictly construe the 

grant of rights and conflicts with this Court's precedent. "We 

strictly construe statutes curtailing civil liberties to their terms." 

(Emphasis added.) In re Detention of Martin, 163 Wn.2d 501, 

508, 182 P.3d 951 (2008). Instead of reading the express terms 

of "all constitutional rights available to defendants at criminal 

trials" to include the right to a jury, the Court of Appeals carved 

out the jury right. This holding also violates Mr. Ross' s right to 

due process. Civil incarceration that is noncompliant with the 

statutory process deprives a person of basic liberty without the 

process due. Id. at 511. 

2. The Court of Appeals erroneously reads "court" to 

mean only "judge" to exclude the right to a jury. 

The Court of Appeals concluded based on a single 

dictionary definition that "court" as used in the statute means 

only "judge" and, thus, precludes a jury as the trier of fact.12 

12 The dictionary referenced by the Court also has a broader 
definition that includes other judicial decision makers: "3a: an 
official assembly for the transaction of judicial business." 
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Slip op. 7-8. The court reads the statute through this single lens 

and discards as surplusage any conflicting language. 

"Court" does not always mean "judge" in RCW 

71.09.060(2). The last sentence ofRCW 71.09.060(2) states 

"the court . . .  may proceed to consider whether the person 

should be committed pursuant to this section," if the charged 

acts are proved. Here, "court" is not limited to a judge as trier 

of fact because commitment can be decided by a judge or jury. 

RCW 71.09.050(3); RCW 71.09.060(1). To read "court" in this 

sentence to mean only "judge" conflicts with those two 

statutes. 1 3 

(www.merriam-webster.com/dictionary/court last visited May 
1, 2024.) Other standard dictionaries have similar definitions. 
"Court n. 6: a judicial body or a meeting of a judicial body." 
The Merriam-Webster Dictionary (11th ed. 2019). "Court n. 10 
a) A person or persons appointed to try law cases, make 
investigations . . .  " Webster's New World Dictionary (3rd 

College Edition 1994). None of these standard dictionary 
definitions exclude a jury as the trier of fact in this statute. 

13 Also, RCW 71.09.060(2) directs "the court" to perform other 
judicial functions such as hear evidence, make findings, or enter 
a final order. Slip op. at 9-10. Delegating these judicial 
functions to the judge does not preclude a jury from deciding 

20 
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The word "court" in RCW 71.09.060(2) must be read in 

the context of the specific grant of rights, the purpose of the 

statute and the legislative intent. The legislative intent as 

derived from the plain language is to protect incompetent 

respondents by providing them the full panoply of 

constitutional criminal trial rights in a proceeding to determine 

whether they committed the predicate offense. Reading the 

word "court" to identify the judge as the sole trier of fact 

undermines this intent and conflicts with the plain language that 

grants all constitutional criminal trial rights ( except one). This 

language provides for a determination by jury or judge (if the 

right to a jury is constitutionally waived). 

Even assuming for the sake of argument that "court" 

implies "judge," the specific language "all constitutional rights 

available to defendants at criminal trials" controls the scope of 

the rights available at this hearing. "When there is an 

whether Mr. Ross committed the acts charged in the 2022 
information. 

2 1  



'inescapable conflict' between a statute's general and specific 

terms, the specific terms prevail." State v. Stately, 152 

Wn.App. 604, 609-610, 216 P.3d 1102 (2009). The Court of 

Appeals claimed that the dictionary definition above "obviated 

the need to avail ourselves of this principle." Slip op. 8. This 

singular focus on the word "court" ignores the language that 

specifically sets forth the scope of rights at this hearing.1 4 The 

word "court" cannot control the scope of the constitutional 

criminal trial rights without discarding key words in the grant 

of rights -like "all," "trial" and "other than." A judge sitting as 

the trier of fact can give effect to all constitutional criminal trial 

rights only if the person has a jury right to waive and makes a 

valid waiver. City of Bellevue v. Acrey, 103 Wn.2d 203, 207-

208, 691 P.2d 957 (1984). The word "court" does not modify 

the phrase "all constitutional rights available to criminal 

defendants at criminal trials." Only the single express 

1 4 The court's sole attempt to reconcile "all" constitutional 
criminal "trial" rights with the judge as trier of fact (Slip op. at 
11-12) fails for the reasons stated above in Section A. l. 
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exception ("other than the right not to be tried while 

incompetent") does that. 

3. The Court of Appeals erroneously uses the 

language in RCW 71.09.060(1) to exclude the right 

to a jury in RCW 71.09.060(2). The court fails to 

recognize the different purpose each statute serves, 

the different rights granted for those purposes and 

the different language used to grant those rights. 

The Court claims that RCW 71.09.060(2) does not confer 

the right to a jury because the word "court" is used instead of 

the phrase "court or jury" used in subsection (1 ).1 5  Reading the 

two statutes together in this way ignores the fact that the 

Legislature chose to confer all constitutional criminal trial 

rights in subsection (2 ), but not subsection ( 1 ). The different 

language used in each statute reflects the Legislature's choice to 

treat incompetent respondents differently and to create a 

process that serves a unique purpose for this unique group of 

respondents. The fact that the Legislature used only the word 

1 5  The Court wrote, "we achieve interpretive harmony when we 
respect the Legislature's manifest intent to differentiate 
between the role of the jury in parts of section ( 1) and the 
unitary role of the court in section (2)." Slip op. at 10. 
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"court" in RCW 71.09.060(2) instead of "court or jury" does 

not override the express grant of "all the constitutional rights 

available to defendants at criminal trials." 

This Court recognized the unique purpose of RCW 

71.09.060(2) as a rational basis for treating respondents like 

Mr. Ross differently from others facing indefinite commitment. 

In re Detention of Stout, 159 Wn.2d 357, 376, 150 P.3d 86 

(2007) (rejecting equal protection claim for right to confront at 

commitment trials). 

[A] rational basis for the distinction between competent 
and incompetent SVP detainees with regard to 
constitutional protections is readily discernable. An 
incompetent SVP detainee has not yet stood trial for the 
underlying criminal offense that predicates the S VP 
petition against him. See RCW 71.09.060(2). A 
competent SVP detainee has been convicted or charged 
under the criminal justice system. See RCW 
71.09.020(16). Thus, the competent SVP detainee had an 
opportunity to contest the charges against him with the 
full panoply of constitutional rights afforded to a criminal 
defendant. In contrast, the incompetent SVP detainee 
has not yet been afforded an opportunity to exercise his 
criminal trial rights. It is rational, then, to allow him or 
her to do so at the SVP commitment proceeding, while 
the competent SVP detainee is not afforded another 
opportunity to do so. (Emphasis added.) 
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RCW 71.09.060(2) uses different language than used in 

subsection ( 1) to grant trial rights ---particularly the right to a 

jury. Subsection (2) does not list out each constitutional 

criminal trial right conferred. Rather, the statute confers "all 

constitutional rights available to defendants at criminal trials." 

Those rights include, among others, the right to remain silent, to 

be presumed innocent, to confrontation and the right to a jury. 

None of these constitutional rights apply to the commitment 

trial in RCW 71.09.060(1).1 6 Since there is no constitutional 

right to a jury for the commitment trial, RCW 71.09 .060( 1) 

includes language detailing the role of the jury. For example, 

as the Court of Appeals points out, subsection (1) uses "court or 

16 In re Detention of Young, 122 Wn.2d 1, 52, 857 P.2d 989 
(1993) (no right to remain silent); In re Detention of Stout, 159 
Wn.2d 357, 376, 150 P.3d 86 (2007) (no right to confront); In 
re Detention of Law, 146 Wn.App. 28, 48-49, 204 P.3d 230 
(2008) (no presumption of innocence); In re Detention of 
Coppin, 157 Wn.App. 537, 546, 238 P.3d 1192 (2010) 
(statutory right to jury trial). 
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jury" to indicate that a judge or jury are both available. In 

subsection (2), the court grants all constitutional trial rights 

which includes the right to a jury ( and a judge as trier of fact if 

the right to a jury is waived). 

In other words, in subsection (1) the Legislature refers to 

the statutory right to a jury granted in RCW 71.09.050(3) and in 

subsection (2) the Legislature conferred the constitutional 

criminal trial right to a jury. In this context, RCW 71.09.060(1) 

delineates the roles of the judge and jury in greater detail and 

provides other procedural rights. 1 7  In contrast, RCW 

71.09.060(2) provides all constitutional criminal trial rights -

which includes the right to a jury- in the same statute. 

Additional language is unnecessary. 

The related provisions and statutory scheme as a whole 

demonstrate that RCW 71.09.060(2) is substantially different 

1 7  For example, subsection ( 1) requires jury unanimity. RCW 
71.09.060(1). Such language is unnecessary in subsection (2) 
because the state constitution guarantees jury unanimity in a 
criminal trial. State v. Ortega-Martinez, 124 Wn.2d 702, 707, 
881 P.2d 231 (1994). 

26 



from subsection (1 ). Subsection (2) requires the State to prove 

the acts charged for the sexually violent offenses upon which 

the petition is based- a crime that has never been proved. At 

the commitment trial in subsection (1), the State is not required 

to re-prove the predicate sexually violent offense, but only that 

the person was previously convicted of such an offense.1 8 

RCW 71.09.060(1); RCW 71.09.020 (19). See also In re 

Detention of Stout, supra at 376. 

B. This case presents a significant constitutional 

question. RAP 13.4(b)(3). Due process requires 

the right to have a jury determine beyond a 

reasonable doubt that Mr. Ross committed the 

predicate sexually violent offense. 

Courts resolve due process claims by balancing three 

factors: the individual interest at stake, the risk of error posed by 

the current procedure, and the State's interest in maintaining the 

current procedure. Mathews v. Eldridge, 424 U.S. 319, 335, 96 

1 8Or that the person was found NRGI of a sexually violent 
offense. See RCW 71.09.030(a), (b), (d), (e); WPI 365.10. 
Such facts are readily established by court records. 
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S. Ct. 893, 47 L. Ed. 2d 18 (1976). Generally, in SVP cases, the 

balance often turns on the second factor. In re the Detention of 

Hatfield, 191 Wn.App. 378, 396-398, 362 P.3d 997 (2015). Due 

process is a flexible concept and the process due depends on what 

is fair in a particular context. In re the Detention of Stout, Wn.2d 

357, 370, 150 P.3d 86 (2007). 

The context here is that Mr. Ross, unlike every other 

respondent subject to an SVP petition, has never been convicted 

or found to have committed the sexually violent offense upon 

which the SVP petition is predicated. The context is a hearing in 

which the State must prove beyond a reasonable doubt the 

sexually violent acts charged in the 2022 information -acts that 

have never been adjudicated because Mr. Ross was incompetent 

to stand trial. The core function of the hearing is to provide Mr. 

Ross the opportunity to exercise his constitutional criminal trial 

rights to contest the conduct on which the SVP petition is 

predicated. See In re the Detention of Stout, supra, 159 Wn.2d at 

376. 
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While any trier of fact can make mistakes, the 

constitutional criminal trial right to have a jury decide the acts 

charged has long been viewed as a key protection against the risk 

of erroneous deprivation of liberty by the government. See City 

of Pasco v. Mace, 98 Wn.2d 87, 94, 653 P.2d 618 (1982). 

The Court of Appeals erroneously held that the second 

factor does not weigh in favor of a jury trial, quoting State v. 

McCuiston, 1 74 Wn.2d 369, 393, 275 P.3d 1092 (2012) for the 

proposition that the risk of error is low because '"before the State 

may commit an individual as an SVP, if must hold a full, 

evidentiary trial at which the individual enjoys an array of 

procedural protections."' Slip op. at 15-16. McCuiston has no 

application to this case. 

There this Court rejected a due process challenge to the 

prerequisites for "gaining a full post-commitment hearing" on 

release under RCW 71.09.090. (Emphasis added.) Id. at 392. The 

procedures were deemed adequate because the State had already 

proved the person is an SVP at the commitment trial with a full 
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array of rights and post-commitment procedures provided further 

protections. Id. But the commitment trial and the post­

commitment procedures provide no protection against the risk of 

erroneous decision as to whether Mr. Ross committed a sexually 

violent acts charged. At the commitment trial, the State is not 

required to re-prove the sexually violent acts upon which the 

petition is predicated. RCW 71.09.060(1). The core issue at the 

hearing in RCW 71.09.060(2) is whether Mr. Ross committed 

the act charged in the 2022 information. This is Mr. Ross's only 

opportunity to challenge the allegations and exercise all of his 

constitutional criminal trial rights. 

The Court of Appeals also held that an erroneous finding 

at the hearing in RCW 71.09.060(2) does not result in loss of 

liberty because Mr. Ross will only be committed after a trial 

pursuant to RCW 71.09 .060(1 ). This conflicts with the holding 

in In re the Detention of Young, 122 Wn.2d 1, 46, 857 P.2d 989 

(1993). This Court held due process required detainees have an 

opportunity to appear in person to contest probable cause after 
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an SVP petition 1s filed because the respondent's "liberty 

interests are substantially infringed upon during the 45-day 

period leading up to trial." Id. Similarly, the State may not 

continue to detain Mr. Ross unless and until the State proves 

beyond a reasonable doubt that he committed the acts charged in 

the 2022 information. If the State's proof fails, Mr. Ross must be 

released. Mr. Ross clearly risks a loss of liberty at this stage of 

the proceedings. 

C. The issue raised in the petition is of substantial 
public interest that should be determined by this 
Court. RAP 13.4(b)(4). 

The only previously published decision on RCW 

71.09.060(2) is In re the Detention of Greenwood, 130 Wn.App. 

277, 122 P.3d 747 (2005). Because the State agreed to a jury 

in that case, Greenwood did not decide the scope of the rights 

granted by the language "all constitutional rights available to 

defendants at criminal trials, except for the right not to be tried 

while incompetent." Here, the Court of Appeals decision fails 
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to give effect to the plain language of the statute, strictly 

construe the statute to protect against massive curtailment of 

Mr. Ross's liberty, and conflicts with the clear legislative intent 

as well as decisions of this Court and the Court of Appeals. 

There are two of these cases currently pending in King 

County Superior Court. While Mr. Ross's case was pending in 

the Court of Appeals, the trial court in the other matter, In re 

the Detention of Green, ruled the respondent "is entitled to a 

Jury Trial on the question of whether he committed the 

predicate offense alleged by the State." Appendix 3. The judge 

explained. 

The court cannot ignore the plain language of the statute 
which grants the petitioner, "all constitutional rights 
available to defendants at criminal trials, other than the 
right not to be tried while incompetent ... " RCW 
71.09.060(2). The right to a jury trial is a fundamental 
right granted to all defendants at criminal trials and could 
not have escaped the awareness of the legislature when it 
wrote the language contained in RCW 71.09.060(2). 
Once such a grant of rights is made by the legislature, it 
cannot be ignored or overcome simply by language that 
seems to imply otherwise. 

The order also certified the question pursuant to RAP 

32 



2.3(b )( 4).1 9  The State filed a notice of discretionary review on 

April 22, 2024. Appendix 3. Had the Court of Appeals 

reversed the trial court in this case, it appears the State was 

poised to seek further review in both Ross and Green. 

Given the conflicting trial court decisions in Ross and 

Green, there appears to be substantial grounds for a difference 

of opinion that should be resolved by this Court. A decision by 

this Court will guide future cases and avoid continued appellate 

litigation to resolve the questions presented here. 

VII. CONCLUSION 

For the reasons stated above, this Court should grant Mr. 

Ross's petition and decide that RCW 71.09.060(2) provides Mr. 

Ross with a jury to determine if he committed the acts charged 

1 9  "The Court certifies under RAP 2.3(b)(4) that its ruling on 
Mr. Green's motion for jury trial under RCW 71.09.060(2) 
involves a controlling question of law as to which there is 
substantial ground for a difference of opinion and that 
immediate review of the order may materially advance the 
ultimate termination of the litigation." 
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F I LED 
4/29/2024 

Court of Appeals 
D iv ision I 

State of Wash ington 

IN TH E COU RT OF APPEALS OF TH E STATE OF WAS H I N GTON 

I n  the Matter of the Detent ion of 

RAN DY RYAN ROSS.  
No .  85652-9- 1 

D IVIS ION  O N E  

PUBL ISHED  O P I N ION 

DiAZ , J .  - The State twice charged Ross with a sexual ly violent offense.  

Each t ime,  the court found Ross incompetent and d ism issed the charges . 

Fol lowing the d ism issal of the second charged offense ,  the State fi led a sexual ly 

violent predator (SVP) petition . Ross moved the court to empanel a j u ry to make 

the requ i red pre l im inary determ inat ion whether he comm itted that crime ,  which 

motion the court den ied . Ross sought ,  and th is cou rt g ranted , d iscretionary review. 

We hold that neither RCW 7 1 . 09 . 060(2) nor d ue process requ i res a j u ry ,  in th is 

pre l im inary stage of an SVP proceed ing , to determ ine whether Ross comm itted 

the pred icate act(s) . Thus ,  we affi rm the den ia l  of Ross' motion , and remand th is 

matter to proceed consistent with th is op in ion . 

I .  BACKG ROU N D  

I n  20 1 5 , the State charged Ross with two counts of ch i ld molestat ion i n  the 

fi rst deg ree and rape of a ch i ld in the second deg ree . In 20 1 6 , the tria l  cou rt found 
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Ross not competent to stand tria l  and h is competency non-restorable .  The court 

d ism issed the charges without prej ud ice and comm itted Ross to Western State 

Hosp ita l .  

I n  a comp lete ly separate i ncident seven years later, i n  2022 , the  State 

charged Ross with one count of attempted ch i ld molestat ion i n  the fi rst deg ree . I n  

2023 , the tria l  cou rt d ism issed the charges aga inst Ross , fi nd ing h im sti l l  u nable to 

ass ist i n  h is defense and thus incompetent. The same day, the State fi led a petit ion 

to commit Ross as an SVP per chapter 7 1 . 09 RCW. The State stipu lated it wou ld 

br ing its petit ion under on ly the 2022 charge .  

Ross moved the court for an order empane l ing a j u ry to make the 

pre l im inary determ inat ion requ i red by the statute that he comm itted the 2022 

charge .  The tria l  court den ied the motion , fi nd ing  chapter 7 1 .09 RCW envis ions 

the court and not a j u ry making that determ ination .  Ross then petit ioned for 

d iscretionary review, which a comm iss ioner of th is cou rt g ranted . 

I I .  ANALYS I S  

A.  Whether RCW 7 1 . 09 .060(2) Requ i res a Jury to Determ ine Whether the 
Respondent Comm itted the Charged Act(s) 

1 .  Overview of Sexual ly Violent Predator Proceed ings 

"The leg is latu re has establ ished a civi l i nvo luntary comm itment system for 

ind ivid uals who are found to be an SVP . "  I n  re Det. of Reyes , 1 84 Wn .2d 340 ,  

343 ,  358  P . 3d 394 (20 1 5) . "The statute defi nes a 'sexua l ly vio lent predator' as  a 

'person who has been convicted of or  charged with a crime of sexual v io lence and 

who suffers from a menta l abnormal ity or  personal ity d isorder wh ich makes the 

person l i ke ly to engage i n  predatory acts of sexual v io lence if not confi ned i n  a 
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secu re faci l ity . "' .!sl (q uoti ng RCW 7 1 . 09 . 020( 1 8)) . 

There are severa l classes of persons who are subject to the SVP petit ion 

process . RCW 7 1 . 09 . 030( 1 ) .  Relevant here is the class of persons "who has been 

charged with a sexual ly violent offense and who has been determ ined to be 

incompetent to stand tria l  [ ,  and] is about to be re leased , or  has been re leased , 

pu rsuant to RCW 1 0 .77 . 086(7) . "  RCW 7 1 .09 . 030(1  ) (c) . 

The charges brought by the State i n  Ross' 20 1 5 and 2022 cases qua l ify as 

sexual ly vio lent offenses under RCW 7 1 . 09 .020( 1 8) .  And , th us ,  Ross fa l ls with i n  

t he  class of persons who cou ld be  comm itted under RCW 7 1 . 09 . 030(1  ) (c) . 

RCW 7 1 . 09 . 060 lays out a th ree-step proced u re for a court to undertake 

when presented with an SVP petit ion under RCW 7 1 . 09 . 030( 1  ) (c) . 

which : 

F i rst, u nder RCW 7 1 . 09 . 060(2) , the court holds a pre l im inary hearing , at 

the court shal l  fi rst hear evidence and determ ine whether the person 
d id comm it the act or  acts charged if the court d id not enter a fi nd ing  
prior to  d ism issal under RCW 1 0 .77 . 086(7) . 

RCW 7 1 . 09 . 060(2) (emphasis added) .  

I n  such a "hearing, " "the ru les of evidence appl icable i n  crim ina l  cases sha l l  

app ly ,  and a l l  constitutiona l  rig hts ava i lable to defendants at criminal trials , other 

than the rig ht not to be tried wh i le i ncompetent ,  sha l l  app ly . "  .!sl (emphasis added) .  

" I f, after the  conclus ion of the  heari ng on th i s  issue ,  the  court fi nds ,  beyond a 

reasonable doubt, that the person d id commit the act or  acts charged , it sha l l  enter 

a fi na l  order [with specific fi nd i ngs to be d iscussed later] , appealable by the person ,  

on that issue ,  and may proceed to consider whether the person shou ld be 

3 
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comm itted pursuant to th is section . "  .!sl 
Second , if the person "d id comm it" the acts charged as determ ined i n  the 

heari ng above , RCW 7 1 . 09 . 060( 1 ) then perm its "a court or a jury" to determ ine 

whether, beyond a reasonable doubt ,  an i nd ivid ual  meets the statutory defi n it ion 

of an SVP ;  someone who "wou ld be l i ke ly to engage i n  predatory acts of sexual 

v io lence if not confi ned i n  a secu re faci l ity" because of a mental  health d isorder. 

RCW 7 1 . 09 .060( 1 ) (emphasis added) .  The statute imp l icitly refers to th is second 

determ inat ion as a "tria l . "  I d .  

Th i rd and fi na l ly ,  " [ i ]f the court or  j u ry determ ines that the person i s  a 

sexual ly violent predator, the person sha l l  be comm itted to the custody of the 

department of socia l  and health services for p lacement i n  a secu re faci l ity operated 

by the department of socia l  and health services for contro l ,  care ,  and treatment , "  

u n less a less restrictive option is i n  the best i nterest of  the person and commun ity 

safety . .!sl 
2 .  Pr inciples of Statutory I nterpretation 

When reviewing a statute , " [w]e beg i n  with the statute's p la in  language.  ' If 

the p la in  language is subject to on ly one i nterpretat ion , ou r  i nqu i ry ends because 

p la in  language does not requ i re construction . "' Matter of C .A.S . , 25 Wn . App .  2d 

2 1 , 26, 522 P . 3d 75 (2022) (quoti ng HomeStreet, I nc. v .  Dep't of Revenue ,  1 66 

Wn .2d 444 , 45 1 , 2 1 0 P . 3d 297 (2009)) . "A statute is ambiguous if 'suscept ib le to 

two or more reasonable i nterpretat ions , '  but 'a statute is not ambiguous merely 

because d ifferent i nterpretat ions are conceivable . "' HomeStreet , 1 66 Wn .2d at 

452 (quoting State v. Hah n ,  83 Wn . App .  825 , 83 1 , 924 P .2d 392 ( 1 996)) . 

4 
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Our  goal i n  reviewing statutory language is '"to ascerta i n  and carry out the 

i ntent of the Leg is latu re . "' In re Det. of Anderson ,  1 85 Wn .2d 79, 85 , 368 P . 3d 1 62 

(20 1 6) (quoting I n  re Det. of Marti n ,  1 63 Wn .2d 50 1 , 506 , 1 82 P . 3d 95 1 (2008)) . 

We d iscern the mean ing "of a statutory provis ion . . .  'from a l l  that the Leg is latu re 

has said i n  the statute and re lated statutes which d isclose leg is lative i ntent about 

the provis ion i n  question . "' kl at 87 (quoting Dep't of Ecology v .  Campbel l  & 

Gwinn ,  LLC , 1 46 Wn .2d 1 ,  1 1 ,  43 P . 3d 4 (2002)) . 

Taki ng these princ ip les together ,  " it is settled that the p la in  mean ing of a 

statute is determ ined by looki ng not on ly 'to the text of the statutory provis ion i n  

question , '  but also to  'the context of the statute i n  which that provis ion is found ,  

re lated provis ions ,  and  the statutory scheme as  a whole . "' State v .  Hu rst, 1 73 

Wn .2d 597 , 604 ,  269 P . 3d 1 023 (20 1 2) (quoti ng State v. Ervi n ,  1 69 Wn .2d 8 1 5 ,  

820 ,  239  P . 3d 354 (20 1 0)) . 

"Another wel l -settled pri nc ip le of statutory construct ion is that 'each word of 

a statute is to be accorded mean ing . "' State v. Roqgenkamp, 1 53 Wn .2d 6 1 4 , 624 , 

1 06 P . 3d 1 96 (2005) (quoti ng State ex re l .  Sch i l l berg v. Barnett , 79 Wn .2d 578,  

584 , 488 P .2d 255 ( 1 97 1 )) . '" [T]he d rafters of leg is lat ion . . .  are presumed to have 

used no superfluous words and we must accord mean ing , if poss ib le ,  to every word 

i n  a statute . "'  kl (a lterat ion i n  orig i nal) (quot ing State v. J . P . ,  1 49 Wn .2d 444 , 450 , 

69 P . 3d 3 1 8 (2003)) . 

I n  exam in i ng such laws , we must keep i n  m ind that "statutes that i nvo lve a 

deprivat ion of l i berty must be strictly construed . "  I n  re Det. of Hawki ns ,  1 69 Wn .2d 

796 , 801 , 238 P . 3d 1 1 75 (20 1 0) .  "Strict construct ion requ i res that, 'g iven a choice 

5 
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between a narrow, restrictive construct ion and a broad , more l i beral  i nterpretation ,  

we must choose the fi rst option . "' kl (quoting Pac. Nw. Annua l  Conference of 

U n ited Method ist Chu rch v. Wal la Wal la County, 82 Wn .2d 1 38 ,  1 4 1 , 508 P .2d 

1 36 1  ( 1 973)) . 

F ina l ly ,  we review such questions of statutory i nterpretat ion de novo . Echo 

G lobal Logistics, I nc .  v .  Dep't of Revenue ,  22 Wn . App .  2d 942 , 946 , 5 1 4  P . 3d 704 

(2022) . 

3 .  D iscuss ion 

Ross argues that strict construct ion of RCW 7 1 . 09 . 060 "guarantees" Ross 

a tria l  by j u ry at the pre l im inary stage of SVP proceed ings .  Specifica l ly ,  he avers 

that, because the proceed ing described i n  RCW 7 1 . 09 . 060(2) mandates that "a l l  

constitutiona l  rig hts ava i lable to defendants at crim inal  tria ls . . .  sha l l  app ly , "  he is 

entitled to a j u ry determ in ing that issue i n  the same way any crim inal  defendant is 

entitled to a j u ry tria l  u nder the S ixth Amendment .  Ross cla ims the court and 

State's i nterpretat ion of the statute , which perm its a j udge alone to make that 

determ ination , effectively adds the word "bench" to the requ i rement that "a// 

constitutiona l  rig hts ava i lable to defendants at crim inal  tria ls" appl ies to these 

proceed ings .  (Emphasis added) .  We d isag ree for th ree overarch ing but  

i nterre lated reasons .  

F i rst, RCW 7 1 . 09 .060 does not define the term "court . "  RCW 7 1 . 09 . 060 .  

"When a statutory term is undefi ned , the court may look to a d ictionary for its 

ord i nary mean ing . "  I n  re Estate of B less ing, 1 74 Wn .2d 228 , 23 1 , 273 P . 3d 975 

(20 1 2) .  Merriam-Webster defi nes "court" a s  " a  j udge or j udges i n  sess ion . "  

6 
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MERRIAM-WEBSTER ONL INE D ICTIONARY ( last vis ited Apri l  1 0 , 2024) , 

https ://www.merriam-webster. com/d ictionary/court) . Thus ,  as a matter of p la in  

language ,  the leg is lature meant "j udge" when i t  used the word "court . "  

I n  response , Ross argues that "the common mean ing of  'court' i nc ludes 

both judge and j u ry . "  I n  support ,  Ross offers a panoply of sou rces of defin it ions 

for the mean ing of "court , "  i nc lud ing : 

• an i nternet browser search eng ine ,  which defines "court" as a 
"tribuna l  p resided over by a j udge ,  j udges,  or  a mag istrate" ;  

• Encycloped ia Britann ica ,  which defi nes "court" as a "body of persons 
havi ng jud ic ia l  authority to hear and reso lve d isputes" ;  and 

• B lack's Law Dictionary ,  which defi nes, not "court" but ,  "trier of fact" 
as "either a j udge or a j u ry . "  

We decl ine to  re ly on these sou rces , fi rst , because we "may consider the 

p la in  and ord inary mean ing of [a] term in  a standard dictionary. " State v .  Fuentes , 

1 83 Wn .2d 1 49 , 1 60 , 352 P . 3d 1 52 (20 1 5) (emphasis added) .  Add ress ing each i n  

tu rn , i t  is patently obvious that an i nternet browser search eng i ne  and  an 

encycloped ia are not standard d ict ionaries . Fu rther , the Encycloped ia Britann ica 

citat ion is to an art icle about the funct ions of cou rts rather than the mean ing of the 

term "court" itself. Brian P. Smentkowski , James L .  G ibson & Delmar Karlen ,  

Court, BRITANN ICA (Apr. 1 7 , 2024) , https ://www. britann ica . com/top ic/cou rt- law 

[https ://perma . cc/J9NX-SKSL] . Moreover, both of these fi rst two defin it ions do not 

ment ion a "j u ry" at a l l  and , thus ,  do not support Ross' cla im that a "court" cou ld 

mean a j u ry .  F ina l ly ,  wh i le B lack's Law Dictionary may be a standard d ict ionary,  

Ross provided the defi n it ion of a "trier of fact" instead of the defi n it ion of "court . "  I n  

short ,  none of these sou rces offered by Ross support h is proposed defi n it ion of 

7 
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"court" or  d istu rb our  re l iance on Merriam-Webster. 

Ross fu rther argues that, even if we assume "court" means on ly a j udge ,  

the specific language of RCW 7 1 . 09 .060( 1 ) ensuring "a l l  [crim i nal ]  constitutiona l [] 

[tria l ]  rig hts" controls over the more general  word "court . "  However, on ly if a statute 

is ambiguous do cou rts " resort[] to [such] princ ip les of statutory construct ion . . .  " 

Taylor  v. Bu rl i ngton N . R . R . Ho ld i ngs, I nc . , 1 93 Wn .2d 6 1 1 ,  6 1 7 ,  444 P . 3d 606 

(20 1 9) .  Here the d ictionary defi n it ion of the term "court" a s  "j udge or j udges i n  

sess ion" obviates the need to ava i l  ou rse lves of th is princ ip le .  

As to our  second overarch ing reason ,  we must read the two sect ions of 

RCW 7 1 . 09 . 060 i n  re lation to each other to understand the "context" of the 

provis ions i n  question . Hu rst, 1 73 Wn .2d at 604 (quoti ng Ervi n ,  1 69 Wn .2d at 820) . 

When we do so,  it becomes clear that sect ions ( 1 ) and (2) of RCW 7 1 . 09 . 060 

expressly d isti ngu ish when a task is the ro le of the "court" or  the ro le of the "court 

or  the j u ry . "  

Specifica l ly ,  fo l lowing the provis ions reviewed above , RCW 7 1 . 09 .060( 1 ) 

states that :  

I f  the court or unan imous jury decides that the state has not met its 
bu rden of provi ng that the person is a sexual ly violent predator, the 
court shal l  d i rect the person's re lease . 

RCW 7 1 . 09 . 060( 1 ) (emphasis added) .  S im i larly, the next sentence de l ineates 

d isti nct steps for fi rst the j u ry and then for the court to take , thus defi n ing d ifferent 

ro les , tempora l ly and functiona l ly :  

I f  the jury is u nable to reach a unan imous verd ict ,  the court shal l  
declare a m istria l  and set a retria l .  

.!sl (emphasis added) .  I t  nearly goes without sayi ng that j u ries do not d i rect a 

8 
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person 's re lease or declare m istria ls i n  our  legal  system .  Thus ,  i n  th is provis ion , 

the leg is latu re carved out a ro le for the j u ry and a separate ro le for the court .  

In contrast, sect ion (2) of the statute specifica l ly and repeated ly describes 

a ro le for "the court" with no mention of a j u ry .  Aga i n ,  it is " the court [wh ich] sha l l  

fi rst hear evidence and determ ine whether the person d id commit the act or  acts 

charged . . .  " RCW 7 1 . 09 . 060(2) (emphasis added) .  L ikewise , it is the court which 

" [a]fter  heari ng evidence on th is issue . . .  " sha l l  make specific fi nd i ngs on whether 

the person "d id commit the act or  acts charged" and other fi nd ings .  kl And fi na l ly ,  

it is the court at "the conclus ion of the heari ng" which "shal l  enter a fi na l  order . " kl 
Un l i ke i n  sect ion ( 1  ) ,  none of the act ions set out i n  sect ion (2) ment ion any ro le for 

a j u ry .  And , aga i n ,  j u ries do not enter "fina l  orders" i n  our  legal system .  

Moreover, it i s  clear that the leg is latu re i ntended the provis ions of th is 

statute to be read together. The fi rst sentence of sect ion (2) d i rectly refers the 

reader back to sect ion ( 1  ) ,  stat ing : " if . . .  comm itment is sought . . .  pu rsuant to 

subsect ion ( 1 ) of th is section . "  kl That sentence also connects the two 

subsect ions with the conjunct ion "and . "  We do not cons ider these connections 

superfl uous or mean ing less , g iv ing effect to a l l  language used . L i nvi l le v .  Dep't of 

Ret . Sys . , 1 1  Wn . App .  2d 3 1 6 , 32 1 ,  452 P . 3d 1 269 (20 1 9) .  I ndeed , at oral  

argument on appea l ,  counsel for Ross acknowledged the two provis ions of the 

statute "work together. " 1 Therefore , the two sect ions are properly read in 

1 Wash . Ct. of Appeals oral  argument ,  In re the Detent ion of Randy Ross , No .  
85652-9- 1 (March 7 ,  2024) a t  1 m in . ,  54  sec. th rough 2 m in . ,  1 5  sec. , video 
record i ng by TVW, Wash i ngton State's Pub l ic  Affa i rs Network, 
https ://tvw.org/video/d ivision-1 -court-of-appeals-2024031 1 99/?event1 D=2024031 1 99 .  
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conjunct ion with each other .  

I t  is a "fundamenta l ru le of statutory construction . . .  that the leg is latu re is 

deemed to i ntend a d ifferent mean ing when it uses d ifferent terms . "  Roggenkamp, 

1 53 Wn .2d at 625 .  "Because the leg is lature chose d ifferent terms ,  we must 

recogn ize that a d ifferent mean ing was i ntended by each term . "  .Isl at 626 . Here ,  

t he  fu l l  context of the statute makes clear that certa i n  tasks are with i n  t he  pu rview 

of the "court" without the j u ry ,  such as d i rect ing a respondent's re lease , declari ng 

a m istria l ,  making sundry fi nd i ngs ,  and enact ing "fina l  orders . "  RCW 7 1 . 09 . 060(1  ) ,  

(2) . And , the leg is latu re makes equa l ly clear the c i rcumstances when the j u ry 

p lays its ro le as fact-fi nder i n  determ in ing when someone qua l ifies as an SVP 

subject to detention . RCW 7 1 . 09 . 060(1  ) .  

I n  short ,  we "adopt the sense of the words which best harmon izes with the 

context . "  Roggenkamp, 1 53 Wn .2d at 623 (quoti ng McDermott v .  Kaczmarek, 2 

Wn . App .  643 , 648 , 469 P .2d 1 9 1 ( 1 970)) . And we ach ieve i nterpretive harmony 

when we respect the leg is latu re's man ifest i ntent to d ifferentiate between the ro le 

of the j u ry in parts of sect ion ( 1 ) and the un itary ro le of the court in sect ion (2) . 

As to our  th i rd overarch ing reason , Ross aga in  argues that the State is 

read ing i n  the term "bench" i n  the provis ion that g rants "a l l  the constitutional  rig hts 

ava i lable to defendants at crim inal  tria ls . "  Ross' argument assumes that th is 

pre l im inary heari ng is the type of heari ng that wou ld ,  as a matter of constitutiona l  

rig ht ,  be determ ined by a j u ry at a crim ina l  tria l .  We d isag ree (a) because th is type 

of pre l im inary heari ng is not determ ined by a j u ry pu rsuant to a "constitutional  rig ht 

ava i lable to defendants at crim inal  tria ls" and (b) because ample authority has 
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establ ished SVP proceed ings are not crim ina l  tria ls at a l l .  

Un l i ke i n  RCW 7 1 .09 . 050 and . 060(1  ) ,  the  process set out  i n  RCW 

7 1 . 09 . 060(2) is not the "tria l "  as to whether a person is an SVP . Cf. RCW 

7 1 . 09 . 060( 1 ) (perm itti ng a m istria l  and retria l ) . I nstead , as Ross acknowledges , 

the process i n  sect ion (2) is a pre l im inary "hearing"  to determ ine whether the 

comm iss ion of the acts underlyi ng the charge of a sexua l ly violent crime occu rred . 

Because the respondent to the SVP petit ion is i ncapacitated , by defi n it ion , the 

pu rpose of th is heari ng is not to ass ign gu i lt or  cu lpab i l ity for the crime ,  but s imp ly 

to determ ine whether the act ions occu rred and to make additional evident iary 

fi nd ings .  RCW 7 1 . 09 . 060(2) . 2 

This pre l im inary heari ng i n  an SVP proceed ing is comparable to a court's 

determ inat ion on a motion to d ism iss , or  any i n it ia l  heari ng on the re levance of 

certa i n  evidence .  See , �, CrR 8 .3 (c) ("The court sha l l  g rant the motion if there 

are no mater ial d isputed facts and the und isputed facts do not estab l ish a pr ima 

facie case of gu i lt . ") ;  ER 404(b) . Such heari ngs are not a tria l  at a l l ,  where the 

conclus ion wou ld be an acqu itta l ,  a fi nd ing of gu i lt ,  or  even the imposit ion of 

i ncarceration ,  but rather are heari ngs on a specific evident iary issue .  Because 

j u ries do not determ ine motions to d ism iss or motions to exclude certa i n  evidence ,  

2 These add it ional  fi nd i ngs i nc lude commentary on the qua l ity of the heari ng itse lf, 
namely :  

"the extent to which the person's i ncompetence or developmental 
d isab i l ity affected the outcome of the heari ng ,  i nc lud ing its effect on 
the person 's ab i l ity to consu lt with and ass ist counsel and to testify 
on h is or  her own behalf, the extent to which the evidence cou ld be 
reconstructed without the ass istance of the person ,  and the strength 
of the prosecution 's case . "  

RCW 7 1 . 09 . 060(2) . 
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and thus such hearings do not i nvo lve a "constitut ional rig ht ava i lable to 

defendants at crim inal  tria ls , "  the pre l im inary heari ng i n  RCW 7 1 . 09 .060(2) l i kewise 

does not imp l icate the constitutiona l  rig ht to a j u ry determ ination . 

Moreover, "Wash i ngton cou rts do not characterize SVP proceed ings as 

quas i-crim i nal  and have consistently held that the SVP statute is resol utely civ i l  i n  

natu re . "  I n  re Det. of Reyes , 1 84 Wn .2d a t  347 . As such , " [w]e have repeated ly 

re l ied on th is d isti nct ion as a basis for decl i n ing to extend certa i n  ru les from crim inal  

law to SVP proceed ings . "  kl We decl ine to extend the rig ht to a j u ry tria l  to th is 

pre l im inary determ inat ion because , as ana lyzed here i n ,  that is clearly not the i ntent 

of our  leg is latu re .  

C it i ng to  I n  re Det. of Greenwood , 1 30 Wn . App .  277 , 1 22 P . 3d 747 (2005) , 

Ross argues the i n it ia l  SVP heari ng for th is class of persons shou ld i nc lude the 

same rig hts as crim ina l  tria ls because the " i ntent" of the statute [ is] "to protect Ross' 

l i berty . "  However, that argument overstates the i ntent of the heari ng and confl icts 

with th is cou rt's hold ing that "the requ i rement of the i n it ia l  heari ng is not an end i n  

itself as  with a crim inal  tria l ,  bu t  a part of a two-step process designed to protect 

i ncompetent i nd ivid uals . "  Greenwood , 1 30 Wn . App .  at 285 .  That is ,  as in other 

cases su rveyed i n  Greenwood , the heari ng provides an important but l im ited 

gatekeep ing mechan ism i ntended to protect the accused from unsubstantiated 

cla ims ,  which then may lead to the second step in the process , a further fi nd ing  

that the State proved beyond a reasonable doubt that the respondent met the 

statutory defi n it ion of an SVP and then later as the th i rd step under the statute , the 

tria l  cou rt may deprive them of l i berty by ordering detent ion on the basis of the 
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j u ry's fi nd ing  . .!sl 
Stated otherwise , and as Ross acknowledges , a fi nd ing  by a j u ry that the 

State demonstrated that he meets the defin ition of an SVP wou ld not constitute 

punishment for the pred icate crime .  I ndeed , pun ishment for that crime may sti l l  

occu r at  a later date if, for example ,  Ross' competency is restored , the State opts 

to refi le the crim inal  charges , and he is convicted . I nstead , as Ross also concedes, 

an SVP petit ion i n it iates a civi l p roceed ing to i ncapacitate the respondent from 

futu re offenses and to rehab i l itate them so they are safe to re-enter the commun ity .  

See In re Det .  of Reyes , 1 84 Wn .2d at 343 ;  I n  re Young.  1 22 Wn .2d 1 ,  46 , 857 

P .2d 989 ( 1 993) . 

Thus ,  because th is pre l im inary heari ng does not p lay the ro le of a trad it iona l  

tria l ,  i n  p roced u re or outcome, and courts consistently have held that petit ions 

seeking to deta in  someone under ch . 7 1 . 09 RCW do not i n itiate crim inal  

p roceed ings ,  Ross' argument fa i ls .  3 

For these reasons,  we conclude that the court here d id not err i n  denyi ng 

Ross' motion for a j u ry to determ ine whether he "comm itted the act . "  RCW 

7 1 . 09 . 060(2) . 

B .  Whether Due Process Requ i res a J ury to Determ ine if a Pred icate Act 
Occu rred 

3 F ina l ly ,  both before the tria l  cou rt and here ,  Ross re l ies heavi ly on the s imp le fact 
that i n  Greenwood a j u ry determ ined whether the pred icate act occu rred . 1 30 Wn . 
App .  at 285 .  Wh i le that is true ,  on appea l ,  he concedes that the reviewing court 
there was not presented with the question ,  and thus d id not cons ider, whether that 
was the appropriate process . Accord i ng ly ,  Greenwood is s i lent about who the fact 
fi nder shou ld be for the heari ng envis ioned by RCW 7 1 . 09 . 060(2) , and , thus ,  does 
not contro l  here .  
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'" I t  is wel l  settled that civi l comm itment is a s ig n ificant deprivat ion of l i berty , 

and thus ind ivid uals fac ing SVP comm itment are entit led to d ue process of law. "' 

I n  re Det. of Hatfield , 1 9 1 Wn . App .  378 , 396 , 362 P . 3d 997 (20 1 5) (quoti ng I n  re 

Det. of Morgan ,  1 80 Wn .2d 3 1 2 , 320 , 330 P . 3d 774 (20 1 4)) . To determ ine whether 

a proceed ing violates an i nd ivid ual 's proced ural  rig ht to d ue process , we consider 

th ree factors : 

F i rst, the private i nterest that wi l l  be affected by the officia l  action ; second , 
the risk of an erroneous deprivat ion of such i nterest th rough the proced u res 
used , and the probable va lue ,  if any, of add itional  or substitute proced u ral  
safeguards ;  and fi na l ly ,  the Government's interest, i nc lud ing the funct ion 
i nvo lved and the fiscal and adm in istrative bu rdens that the add it ional  or  
substitute procedu ral  requ i rement wou ld enta i l .  

!sl at 396-397 (quoti ng Mathews v.  E ld ridge , 424 U .S .  3 1 9 ,  335 , 96  S .  Ct. 893 , 

903 ,  47 L .  Ed . 2d 1 8  ( 1 976)) . 

'"When th is th ree-factor test is appl ied i n  the context of SVP civi l 

comm itment cases , the fi rst factor often weighs i n  favor of the i nd ivid ual  because 

a person has "a s ign ificant i nterest i n  h is [or her] phys ical l i berty . "' !sl at 396 

(a lterat ion i n  orig i nal) (q uoti ng In Re Det. Morgan , 1 80 Wn .2d at 330) . "The th i rd 

factor often weighs i n  favor of the State because the 'State has a compel l i ng  

i nterest both i n  treat ing sex predators and protect ing society from the i r  actions . "' 

!sl at 397 (quoting I n  Re Det. Morgan ,  1 80 Wn .2d at 322) . "Thus ,  the balance 

often tu rns on the second factor. " !sl 

We hold as the State concedes , that the fi rst factor weighs i n  favor of Ross 

because he has "a s ign ificant i nterest in h is . . .  phys ical l i berty . "  !sl at 396 . 

As to the th i rd factor, the State argues its i nterest i n  these heari ngs is very 

h igh  because "the State's i nterest l ies i n  an orderly, log ical  p rocess of factfind ing . "  

1 4  
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See State v. McCu istion , 1 74 Wn .2d 369 , 394 , 275 P . 3d 1 092 (20 1 2) ("the State 

has a substant ial interest i n  encourag ing treatment, p reventi ng the prematu re 

re lease of SVPs,  and avoid ing the s ign ificant adm in istrative and fisca l bu rdens 

associated with evident iary hearings . ") .  Ross does not contest th is particu lar 

i nterest of the State , but rather asserts that the State "has an i nterest i n  an accu rate 

and j ust decis ion . . . [ i ]n other words ,  the State does not benefit from an erroneous 

den ia l  of l i berty . "  Ross , however, does not exp la in  why the i nterests he identifies 

are in confl ict with those offered by the State . Regard less , because of the State's 

strong i nterests i n  protect ing our commun ities and offering treatment and 

rehab i l itat ion opportun it ies , we hold that th is factor weighs i n  favor of the State . 

The second Mathews factor is ,  as expected , the most d isputed question . 

Ross argues that the one person 's determ inat ion that he meets the defi n it ion of an 

SVP , made without the benefits of a j u ry ,  r isks proced u ral  error. Ross supports 

h is argument with cases supporti ng the rig ht to commun ity part icipation via j u ry for 

m isdemeanor tria ls .  Ross offers no authority i n  the context of SVP comm itment 

proceed ings .  

On the contrary ,  ou r  Supreme Court has expressly he ld  that, " [g] iven the 

extens ive proced u ral  safeguards i n  chapter 7 1 . 09 RCW, the risk of an erroneous 

deprivat ion of l i berty under the chal lenged amendments is low. "  McCu istion , 1 74 

Wn .2d at 393 . That cou rt so held because, "before the State may commit an 

i nd ivid ual  as an SVP , it must hold a fu l l ,  evident iary tria l  at  wh ich the i nd ivid ual  

enjoys an array of proced u ral  p rotect ions . . .  " kl at 393 (quoti ng RCW 7 1 . 09 . 040-

. 060 ,  . 020(7)) . Even if there is some risk of al lowing a s ingu lar  decis ion-maker to 
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conduct the pre l im inary hearing , the resu lt ing harm is not the loss of l i berty ; a 

respondent may lose the i r  l i berty on ly if a unan imous j u ry fi nds that the State 

proved beyond a reasonable doubt that the respondent meets the defi n it ion of an 

SVP i n  the second step set out i n  the statute and a determ inat ion is made i n  the 

th i rd step that no less restrictive option is appropriate . RCW 7 1 . 09 .060( 1 ) .  Our  

Supreme Cou rt has  held that when the statutory proced u res are fo l lowed , t he  risk 

of erroneous deprivat ion of l i berty is low. 

Although Ross has a s ign ificant l i berty i nterest, the State has s im i larly 

important i nterests and there are procedu ral  safeguards in the SVP tria l  to 

m i n im ize the risk of erroneous deprivat ion of actual l i berty . Our  cons ideration 

under the Mathews factors weighs i n  favor of a conclus ion that the statutory 

procedu res set out i n  RCW 7 1 . 09 . 060 ,  i nclud ing a jud ic ia l  determ inat ion at the 

pre l im inary stage under subsect ion (2) , do not deprive Ross of h is rig ht to 

procedu ral  d ue process . 

I l l .  CONCLUS ION 

We affi rm the super ior cou rt .  

WE CONCUR:  

1 6  
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RCW 71.09.060 

Trial-Determination-Commitment procedures. 

(1) The court or jury shall determine whether, beyond a 

reasonable doubt, the person is a sexually violent predator. In 

determining whether or not the person would be likely to 

engage in predatory acts of sexual violence if not confined in a 

secure facility, the fact finder may consider only placement 

conditions and voluntary treatment options that would exist for 

the person if unconditionally released from detention on the 

sexually violent predator petition. The community protection 

program under RCW 71A.12.230 may not be considered as a 

placement condition or treatment option available to the person 

if unconditionally released from detention on a sexually violent 

predator petition. When the determination is made by a jury, the 

verdict must be unanimous. 

If, on the date that the petition is filed, the person was living in 

the community after release from custody, the state must also 

prove beyond a reasonable doubt that the person had committed 

a recent overt act. If the state alleges that the prior sexually 

violent offense that forms the basis for the petition for 

commitment was an act that was sexually motivated as 

provided in RCW 71.09.020(15)(c), the state must prove 

beyond a reasonable doubt that the alleged sexually violent act 

was sexually motivated as defined in RCW 9.94A.030. 

If the court or jury determines that the person is a sexually 

violent predator, the person shall be committed to the custody 

of the department of social and health services for placement in 

a secure facility operated by the department of social and health 

services for control, care, and treatment until such time as: (a) 



The person's condition has so changed that the person no longer 

meets the definition of a sexually violent predator; or (b) 

conditional release to a less restrictive alternative as set forth in 

RCW 71 .09.092 is in the best interest of the person and 

conditions can be imposed that would adequately protect the 

community. 

If the court or unanimous jury decides that the state has not met 

its burden of proving that the person is a sexually violent 

predator, the court shall direct the person's release. 

If the jury is unable to reach a unanimous verdict, the court 

shall declare a mistrial and set a retrial within forty-five days of 

the date of the mistrial unless the prosecuting agency earlier 

moves to dismiss the petition. The retrial may be continued 

upon the request of either party accompanied by a showing of 

good cause, or by the court on its own motion in the due 

administration of justice provided that the respondent will not 

be substantially prejudiced. In no event may the person be 

released from confinement prior to retrial or dismissal of the 

case. 

(2) If the person charged with a sexually violent offense has 

been found incompetent to stand trial, and is about to be or has 

been released pursuant to RCW 10. 77. 086( 4 ), and his or her 

commitment is sought pursuant to subsection (1) of this section, 

the court shall first hear evidence and determine whether the 

person did commit the act or acts charged if the court did not 

enter a finding prior to dismissal under RCW 10.77.086(4) that 

the person committed the act or acts charged. The hearing on 

this issue must comply with all the procedures specified in this 

section. In addition, the rules of evidence applicable in criminal 

cases shall apply, and all constitutional rights available to 

defendants at criminal trials, other than the right not to be tried 

2 



while incompetent, shall apply. After hearing evidence on this 

issue, the court shall make specific findings on whether the 

person did commit the act or acts charged, the extent to which 

the person's incompetence or developmental disability affected 

the outcome of the hearing, including its effect on the person's 

ability to consult with and assist counsel and to testify on his or 

her own behalf, the extent to which the evidence could be 

reconstructed without the assistance of the person, and the 

strength of the prosecution's case. If, after the conclusion of the 

hearing on this issue, the court finds, beyond a reasonable 

doubt, that the person did commit the act or acts charged, it 

shall enter a final order, appealable by the person, on that issue, 

and may proceed to consider whether the person should be 

committed pursuant to this section. 

(3) Except as otherwise provided in this chapter, the state shall 

comply with RCW 10.77.220 while confining the person. 

During all court proceedings where the person is present, the 

person shall be detained in a secure facility. If the proceedings 

last more than one day, the person may be held in the county 

jail for the duration of the proceedings, except the person may 

be returned to the department's custody on weekends and court 

holidays if the court deems such a transfer feasible. The county 

shall be entitled to reimbursement for the cost of housing and 

transporting the person pursuant to rules adopted by the 

secretary. The department shall not place the person, even 

temporarily, in a facility on the grounds of any state mental 

facility or regional habilitation center because these institutions 

are insufficiently secure for this population. 

( 4) A court has jurisdiction to order a less restrictive alternative 

placement only after a hearing ordered pursuant to RCW 

71.09.090 following initial commitment under this section and 

in accord with the provisions of this chapter. 
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Judge Coreen Wilson 

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

In Re the Detention of 

JONATHAN PAUL GREEN, 

) 
) 
) No . 20-2-03762- 1 SEA 
) ORDER GRANTING 

Respondent. ) RESPONDENT' S  MOTION FOR 
) JURY TRIAL UNDER RCW 
) 7 1 .09 .060(2), AND CERTIFYING 
) DISCRETIONARY REVIEW UNDER 
) RAP 2 .3  
) 
) 

___________________ 

) 

THIS MATTER came before the Court upon Respondent Jonathan Green' s  motion for a 

jury to serve as the fact finder regarding an underlying sexually violent offense (SVO) under 

RCW 7 1 .09 .060(2) . Having considered the parties '  written briefing and oral argument presented 

22 
on March 22, 2024, the court makes the following findings and issues the following Order : 
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The court cannot ignore the plain language of the statute which grants the petitioner, "all 

constitutional rights available to defendants at criminal trials, other than the right not to be tried 

while incompetent . . .  " RCW 7 1 .09 .060(2) . The right to a jury trial is a fundamental right 

granted to all defendants at criminal trials and could not have escaped the awareness of the 

legislature when it wrote the language contained in RCW 7 1 .09 .060(2) . Once such a grant of 

rights is made by the legislature, it cannot be ignored or overcome simply by language that 

seems to imply otherwise. It has long been the law in Washington that the right to a jury trial 

may only be waived by a knowing and voluntary act on the part of the accused. Having been 

granted all the rights available to defendants in criminal trials, and not having waived the right to 

a jury trial, Mr. Green is entitled to a Jury Trial on the question of whether he committed the 

predicate offense alleged by the State . 

The court issued an oral ruling on March 22, 2024, granting Mr. Green' s motion for a 

1 2  jury trial pursuant to RCW 7 1 .09 .060(2) . 

1 3  

1 4  

The court also stated its intent to modify its ruling depending on the outcome reached in the 

matter of ln re Det. of Ross, No. 85652-9-1, which is currently pending before Division I of the 

Court of Appeals .  Both parties and this Court agree that Ross seems to address the same legal 

1 5  
issue presented in this case and that Ross will most likely control the outcome of the motion for a 

1 6  jury trial in this case. Oral argument for Ross was held on March 7 ,  2024, and an opinion is 

1 7  

1 8  

1 9  

20 

2 1  

22 

23 

expected soon. 

The Court certifies under RAP 2 .3 (b )( 4) that its ruling on Mr. Green' s motion for jury 

trial under RCW 7 1 .09 .060(2) involves a controlling question of law as to which there is 

substantial ground for a difference of opinion and that immediate review of the order may 

materially advance the ultimate termination of the litigation. The parties are aware that upon 

entry of this order, the State will file a Notice of Discretionary Review and Motion for 

Discretionary Review indicating that both parties are requesting that the Court of Appeals accept 

review, pending the outcome in Ross. 
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For these same reasons, this Court hereby stays Mr. Green' s trial proceedings until the 

resolution of appellate proceedings . The intent of this order is to avoid expending public 

resources on a duplicative appellate challenge where resolution of the issue is pending. 

Presented By: 

Andrew Schwarz, WSBA # 1 7303 
Attorney for Respondent 

Copy Received, 

Sharon Dear, WSBA #25244 
Senior Deputy Prosecuting Attorney 
Attorney for Petitioner 

ORDER GRANTING JURY TRIAL 

DATED this __ day of April, 2024 . 

Hon. Judge Coreen Wilson 
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Certificate of Service by Electron ic Mai l  

Today I d i rected electron ic mai l  add ressed to the attorneys for the respondent, 

lval Gaer and And rew Schwarz,  conta in ing a copy of the Notice of 

D iscretionary Review to D ivision I of the Court of Appeals, in I N  RE TH E 
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KI NG COU NTY 
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CASE #: 23-2-1 0464- 1 SEA 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR KING COUNTY 

In re the Detention of No. 23 -2- 1 0464- 1 SEA 

RANDY ROSS, 

Respondent. 

AGREED ORDER SETTING TRIAL 
DATE 

CLERKS ACTION 
REQUIRED 

THIS MATTER having come before the undersigned judge on the joint request of the 

parties through their undersigned counsel, and the Respondent having waived his right to a 

speedy trial through November 30 ,  2024, 

NOW, Therefore, 

IT IS ORDERED THAT the date for the trial held pursuant to RCW 7 1 .09 .060(2) in this 

matter is set for January 8 ,  2024 . 

IT IS FURTHER ORDERED that the date for the commitment trial in this matter is set 

for November 4, 2024 . 

II 

II 

AGREED ORDER SETTING TRIAL 
DATE - 1  

L A W  O F F I C E S  O F  

T H E D E F E N D E R  A S S O C I A T I O N  D I V I S I O N  

K I N G  C O U N TY D E P A RT M E N T  O F  P U B L I C  D E F E N S E  
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S E A TT L E ,  W A S H I N G T O N 9 8 1 0 4  
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DATED this ___ day of August, 2023 . 

Presented by : 

{!tn;�1iYu� 

Christine Jackson, WSBA # 1 7 1 92 
Devon Gibbs, WSBA #3 1 43 8  
Counsel for the Respondent, Mr. Ross 

� �� 
Celia A. Lee, WSBA #4 1 700 
Counsel for Petitioner, State of Washington 

AGREED ORDER SETTING TRIAL 
DATE - 2  

THE HONORABLE JOHN McHALE 
KING COUNTY SUPERIOR COURT JUDGE 
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K I N G  C O U N TY D E P A RT M E N T  O F  P U B L I C  D E F E N S E  

7 1 0  S E C O N D  A V E N U E , S U I T E  7 0 0  

S E A TT L E ,  W A S H I N G T O N 9 8 1 0 4  

2 0 6 - 4  7 7 - 8 7 0 0  
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F I LED 

2023 DEC 1 9  
KI NG COU NTY 

SU PERIOR COU RT CLERK 

CASE #: 23-2-1 0464- 1 SEA 

TN  THE SUPERJOR COURT OF THE STA TE OF WASH ING TON 
IN A ND FOR KING COUNTY 

In re the Detention of  

RANDY ROS 

R esponden t 

No. 23-2 - 1 0464- l SEA 

AGREED ORDER STRIKI G TRIAL 

DATE 

CLERKS A CTION REQ UIRED 

TH IS MATTER hav ing  come before the unders igned j u dge on the j oint  request of the 

par ties th rough the i r  unders igned coun e l , and the R esponden t  h av i ng  wa ived h i s  ri gh t to  a 

speedy tri a l  throu gh N ovember 30  2024 

NOW, Th erefore , 

IT 1S  ORDERED THA T the date for the tria l he ld  pursuant to RCW 7 1 . 0 9 . 060 (2 )  in th i s  

matter curren t ly set for January 8 ,  2024 i s  stricken . 

JT  1S F URTHER ORDERED THA T  the date fo r  th e tri al hel d pursuant to RCW 

7 1 . 09 . 060(2 ) i s  now set for June 3 ,  2024 . 

A G REED ORDE R  S ETTI G TRlAL 

DATE - I 

L A W OfF ICE S O f 

T H E  D E F E N D E R  A S S O C J AT I O N  D I V I S I O N  

K I N G  C O U N TY D E P A RT M E N T  O F P lJ B U C  D E F EN S E  

7 1 0  S ,E C O N D  AV E N U E , S U I T E  7 0 0  

S E ATT LE , W A S H I N GT O N 9 8 1 0 4  

2 0 6 · 4 7 7 -8 7 0 0  
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rT IS FURTHER ORDERED that the date for the commitment trial in this matter 

currently set for November 4, 2024, is stricken. A new trial date will be set at the conclusion of 

the trial held pursuant to RCW 7 1 .09.060(2). 

DATED this ( 'til-day of December, 2023. 

Presented by: 

Christine Jackson, WSBA # 1 7 1 92 
Devon Gibbs, WSBA #3 1438 
Counsel for the Respondent, Mr. Ross 

Kelly Harris, WSBA #24019 
Counsel for Petitioner, State of Washington 

AGREED ORDER SETTING TRIAL 

DATE - 2  

0 LE JOHN McHALE 

COUNTY SUPERIOR COURT JUDGE 

LAW OFflCES OF 

THE DEFENDER ASSOCIATION DIVISION 

KING COUNTY DEPARTMENT O F  PUBLIC DEFENSE 

710 SECOND AVENUE, SUITE 700 

S EATTLE, WASHINGTON 9 8 1 0'4 

206-477-8700 
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